U.S. EMPLOYMENT LAWS
Within the field of HRM perhaps no topics have received more attention during the past thirty years than equal employment opportunity (EEO) and affirmative action (AA). Equal employment opportunity, or the employment of individuals in a fair and nonbiased manner, has consumed the attention of the media, the courts, practitioners, and legislators. Not surprisingly, along with this attention has come a myriad of legal requirements affecting all aspects of the employment relationship. 

Equal employment opportunity

The treatment of individuals in all aspect

of employment—hiring, promotion,

training, etc.—in a fair and

nonbiased manner


These mandates create legal responsibilities for an organization and each of its managers to comply with various laws and administrative guidelines. All functions of HRM should be carried out accord​ing to these legal standards.

When managers ignore the legal aspects of HRM, they risk incurring costly and time-consuming litigation, negative public attitudes, and damage to organizational morale. In one highly publicized case, State Farm Insurance Company was sued by a group of women claiming sex-bias employment discrimination. The court award of $157 million to 800 women is the largest sex-based court settlement in U.S. history. Ex​perts agree that this court case with its record award is a dramatic example of what women can accomplish in undoing corporate discrimination.

Equal employment opportunity is not only a legal topic, it is also an emotional issue. It concerns all individuals regardless of their sex, race, religion, age, national origin, color, or position in an organization. Supervisors should be aware of their personal biases and how these attitudes can influence their dealings with subordinates. It should be empha​sized that covert, as well as blatantly intentional, discrimination in employment is illegal.

In recent decades, employers have been compelled to develop employment policies that incorporate different laws, executive orders (EOs), administrative regulations, and court decisions (case law) designed to end job discrimination. These legal re​quirements have shaped employment policies in the USA. The process of affirmative action, which attempts to correct past practices of discrimination by actively recruiting minority group members, greatly ______ employee selection in the USA.

Historical Perspective of EEO Legislation

Equal employment opportunity as a national priority has emerged slowly in the United States. Not until the mid-1950s and early 1960s did nondiscriminatory employment become a strong social concern. Three factors seem to have influ​enced the growth of EEO legislation: (1) changing attitudes toward employment discrimination; (2) published reports highlighting the economic problems of women, minorities, and older workers; and (3) a growing body of disparate laws and government regulations covering discrimination.

Changing National Values

The United States was founded on the principles of individual merit, hard work, and equality. The Constitution grants to all citizens the right to life, liberty, and the pursuit of happiness. The Fifth, Thirteenth, and Fourteenth Amendments expanded these guarantees by providing for due process of law (Fifth Amend​ment), outlawing slavery (Thirteenth Amendment), and guaranteeing equal protection under the law (Fourteenth Amendment). A central aim of political action has been to establish justice for all people of the nation.

In spite of these constitutional guarantees, employment discrimination has a long history in the United States. Organizations that claim to offer fair treatment to employees have openly or covertly engaged in discriminatory practices. Well-known entities such as American Telephone and Telegraph, New York City, Shoney’s Restaurants, and Rockwell International have violated equal employ​ment laws. While in theory the American dream of economic prosperity has existed for all citizens, in reality many have believed that women and minorities should be excluded from equal consideration.

Public attitudes changed dramatically with the beginning of the civil rights movement. During the late 1950s and early 1960s, minorities--especially blacks--publicized their low economic and occupational position through marches, sit-ins, rallies, and clashes with public authorities. The low employ​ment status of women also gained recognition during this period.

Supported by concerned individuals and church and civic leaders, the civil rights movement and the women’s movement received wide attention through television and print media. These movements had a pronounced influence on changing the attitudes of society at large, of the business community, of civic leaders, and of government officials, resulting in improvements in the civil rights of all individuals. No longer was blatant discrimination to be accepted.

Economic Disparity

The change in government and societal attitudes toward discrimination was further prompted by increasing public awareness of the economic imbalance be​tween nonwhites and whites. Even today, civil rights activists cite government statistics to emphasize this disparity. For example, the July 1994 unemployment rate for black males over 20 years old was 10.5 percent, compared with 4.9 percent for white males the same age. 


When employed, nonwhites tend to hold unskilled or semiskilled jobs characterized by unstable employment, low status, and low pay. In the third quarter of 1994, the median weekly earnings of white males were $534; of black males, $388; and of Hispanic males, $342.3 The inequities in employment rates and income figures had been consistent in the preceding years as well, lending additional support for legislative change.

Early Legal Developments
Since as early as the nineteenth century, the public has been aware of discriminatory employment practices in the United States. In 1866 Congress passed the Civil Rights Act, which extended to all persons the right to enjoy full and equal benefits of all laws, regardless of race. Unfortunately this act had little effect on employment policies, since job discrimination was widely practiced and accepted during that period.

While various EEO policies were instituted in the 1930-60 era, these early efforts did little to correct employment discrimination. First, at both the state and federal levels, nondiscrimination laws often failed to give any enforcement power to the agency charged with upholding the law. Rather, when discrimination was found, con​ciliation was used as a remedy, and this often proved to be ineffective. Second, the laws that were passed frequently neglected to list specific discriminatory practices or methods for their correction. Third, employers covered by the acts were only required to comply voluntarily with the equal employment opportu​nity legislation.

Without a compulsory requirement, employers often violated legislation with impunity. Despite these faults, however, early executive orders and laws laid the groundwork for passage of the Civil Rights Act of 1964.

Government Regulation of Equal Employment Opportunity
Significant laws have been passed barring employment discrimination. These laws influence all of the HRM functions, including recruitment, selection, per​formance appraisal, promotion, and compensation. Because all managers are involved in employment activities, knowledge of these statutes is critical. Fur​thermore, continuous training in EEO legislation is a requirement for successful employee supervision. 

For example, Miami-based Knight-Ridder now requires all employees to attend a two-hour workshop on sexual harassment issues. Conoco Inc. in Houston has intensified its sexual-harassment training by offering a workshop specifically devoted to hostile-workplace harassment. Organizations cannot afford to have managers make HRM decisions without considering the possible legal implications of their actions for the organization and themselves.

Other countries in the developed economies were often ahead of the USA in creating equity for all their citizens. Nonetheless, discrimination in one form or another is often common in all countries.

Major Federal Laws

Major federal equal employment opportunity laws have attempted to correct so​cial problems of interest to particular groups of workers, called protected classes. Defined broadly, these include individuals of a minority race, women, older persons, and those with physical or mental disabilities. Separate federal laws cover each of these classes. The following table lists the major federal laws and their provisions governing equal employment opportunity.

Protected classes

Individuals of a minority race, women,

older persons, and those with

disabilities who are covered

by federal laws on equal

employment opportunity

	MAJOR LAWS AFFECTING EQUAL EMPLOYMENT OPPORTUNITY



	LAW
	PROVISIONS

	Equal Pay Act of 1963
	Requires all employers covered by the Fair Labor Standards Act and others to provide equal pay for equal work, regardless of sex.

	Title VII of Civil Rights Act of 1964 (amended in 1972, 1991, and 1994)
	Prohibits discrimination in employment on the basis of race, color, religion, sex, or national origin; created the Equal Employment Opportunity Commission (EEOC) to enforce the provisions of Title VII.

	Age Discrimination in Employment Act of 1967 (amended in 1986 and 1990)
	Prohibits private and public employers from discriminating against persons 40 years of age or older in any area of employment because of age; exceptions are permitted where age is a bona fide occupational qualification.

	Equal Employment Opportunity Act of 1972
	Amended Title VII of Civil Rights Act of 1964; strengthens EEOC’s enforcement powers and extends coverage of Title VII to government employees, faculty in higher education, and other employers and employees.

	Pregnancy Discrimination Act of 1978
	Broadens the definition of sex discrimination to include pregnancy, childbirth, or related medical conditions; prohibits employers from discriminating against pregnant women in employment benefits if they are capable of performing their job duties.

	Americans with Disabilities Act of 1990
	Prohibits discrimination in employment against persons with physical or mental disabilities or the chronically ill; enjoins employers to make reasonable accommodation to the employment needs of the disabled; covers employers with fifteen or more employees.

	Civil Rights Act of 1991
	Provides for compensatory and punitive damages and jury trials in cases involving intentional discrimination; requires employers to demonstrate that job practices are job-related and consistent with business necessity; extends coverage to U.S. citizens working for American companies overseas.

	Uniformed Services Employment and Reemployment Rights Act of 1994
	Protects the employment rights of individuals who enter the military for short periods of service.


Equal Pay Act of 1963

The Equal Pay Act outlaws discrimination in pay, employee benefits, and pensions based on the worker’s gender. Employers are prohibited from paying employees of one gender at a rate lower than that paid to members of the other gender for doing equal work. Jobs are considered “equal” when they require substantially the same skill, effort, and responsibility under similar working conditions and in the same establishment. 


Employers do not violate the Equal Pay Act when differences in wages paid to men and women for equal work are based on seniority systems, merit considera​tions, or incentive pay plans. However, these exceptions must not be based on the employee's gender or serve to discriminate against one particular gender. Em​ployers may not lower the wages of one gender to comply with the law; rather, they must raise the wages of the gender being underpaid.


The Equal Pay Act was passed as an amendment to the Fair Labor Stan​dards Act (FLSA) and is administered by the Equal Employment Opportunity Commission (EEOC). It covers employers engaged in interstate commerce and most government employees.

Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964 is the broadest and most significant of the antidiscrimination statutes. The act bars discrimination in all HR activities, including hiring, training, promotion, pay, employee benefits, and other condi​tions of employment. Discrimination is prohibited on the basis of race, color, religion, sex (also referred to as gender), or national origin. Also prohibited is discrimination based on pregnancy. The law protects hourly employees, super​visors, professional employees, managers, and executives from discriminatory practices. Section 703(a) of Title VII of the Civil Rights Act specifically pro​vides that

It shall be unlawful employment practice for an employer:

1. To fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his [or her] compensation, terms, conditions, or privileges of employment because of such individual's race, color, religion, sex, or national origin; or

2. To limit, segregate, or classify his [or her] employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his [or her] status as an employee because of such individual's race, color, religion, sex, or national origin.

The Civil Rights Act of 1964 established the Equal Employment Oppor​tunity Commission to administer the law and promote equal employment op​portunity. 

Age Discrimination in Employment Act of 1967

A special study by the U.S. Department of Labor notes that by the year 2000, the average age of the workforce will be 39 years.  Since older workers are less likely to agree to relocate or adapt to new job demands, they are prone to em​ployer discrimination. To make employment decisions based on age illegal, the Age Discrimination in Employment Act (ADEA), as amended, was passed in 1967. 


The act prohibits specific employers from discriminating against persons 40 years of age or older in any area of employment, including selection, because of age. Employers affected are those with twenty or more employees; unions with twenty-five or more members; employment agencies; and federal, state, and local governments.

Exceptions to the law are permitted where age is a bona fide occupational qualification (BFOQ). A BFOQ may exist where an employer can show that advanced age may affect pub​lic safety or organizational efficiency. 

Pregnancy Discrimination Act of 1978

Prior to the passage of the Pregnancy Discrimination Act, pregnant women could be forced to resign or take a leave of absence because of their condition. In addition, employers did not have to provide disability or medical coverage for pregnancy. The Pregnancy Discrimination Act amended the Civil Rights Act of 1964 by stating that pregnancy is a disability and that pregnant employees in covered organizations must be treated on an equal basis with employees having other medical conditions. Under the law, it is illegal for employers to deny sick leave for morning sickness or related pregnancy illness if sick leave is permitted for other medical conditions such as flu or surgical operations.


Furthermore, the law prohibits discrimination in the hiring, promotion, or termination of women because of pregnancy. Women must be evaluated on their ability to perform the job, and employers may not set arbitrary dates for manda​tory pregnancy leaves. Leave dates are to be based on the individual pregnant employee's ability to work.

Americans with Disabilities Act of 1990

Discrimination against the disabled was first prohibited in federally funded ac​tivities by the Vocational Rehabilitation Act of 1973. However, the disabled were not among the protected classes covered by the Civil Rights Act of 1964. 

To remedy this shortcoming, Congress in 1990 passed the Americans with Disabilities Act, prohibiting employers from discriminating against individuals with physical and mental handicaps and the chronically ill. 

The law defines a disability as “(a) a physical or mental impairment that substan​tially limits one or more of the major life activities; (b) a record of such impair​ment; or (c) being regarded as having such an impairment.” 


The act requires employers to make a reasonable accommodation for dis​abled persons who are otherwise qualified to work, unless doing so would cause undue hardship to the employer. “Undue hardship” refers to unusual work modifications or excessive expenses that might be incurred by an employer in providing an accommodation.

Reasonable accommodation

Attempt by employers to adjust, without undue

 hardship, the working conditions or schedules

 of employees with disabilities

or religious preferences

Reasonable accommodation “includes making facilities accessible and usable to disabled persons, restructuring jobs, permitting part-time or modified work schedules, reassigning to a vacant position, chang​ing equipment, and/or expense.” “Reasonable” is to be determined according to (1) the nature and cost of the accommodation and (2) the financial resources, size, and profitability of the facility and parent organization. 


Furthermore, em​ployers cannot use selection procedures that screen out or tend to screen out dis​abled persons, unless the selection procedure “is shown to be job-related for the position in question and is consistent with business necessity” and acceptable job performance cannot be achieved through reasonable accommodation. 

Uniform Guidelines on Employee Selection

In the past, employers have been uncertain about the appropriateness of specific selection procedures, especially those related to testing. To remedy this concern, in 1978 the Equal Employment Opportunity Commission, along with three other government agencies, adopted the current Uniform Guidelines on Employee Selection Procedures.
Uniform Guidelines on Employee

Selection Procedures

Procedural document published in the Federal

Register to assist employers in complying with

federal regulations against discriminatory actions


Since it was first published in 1970, the Uniform Guidelines has become a very important procedural document for managers because it applies to employee selection procedures in the areas of hiring, retention, promo​tion, transfer, demotion, dismissal, and referral. It is designed to assist employers, labor organizations, employment agencies, and licensing and certification boards in complying with the requirements of federal laws prohibiting discrimination in employment.


Essentially the Uniform Guidelines recommends that an employer be able to demonstrate that selection procedures are valid in predicting or measuring per​formance in a particular job. It defines “discrimination” as follows:

“The use of any selection procedure which has an adverse impact on the hiring, promotion, or other employment or membership opportunities of members of any race, sex, or ethnic group will be considered to be discriminatory and inconsistent with these guidelines, unless the procedure has been validated in accordance with these guidelines (or, certain other provisions are satisfied).”

Validity

When using a test or other selection instrument to choose individuals for em​ployment, employers must be able to prove that the selection instrument bears a direct relationship to job success. This proof is established through validation studies that show the job relatedness or lack thereof for the selection instrument under study. The Uniform Guidelines, along with several of the court cases, provides strict standards for employers to follow as they validate selection procedures. There are several different methods of testing validity that are acceptable.

Adverse Impact

For an applicant or employee to pursue a discrimination case successfully, the in​dividual must establish that the employer’s selection procedures resulted in an adverse impact on a protected class. Adverse impact refers to the rejection for employment, placement, or promotion of a significantly higher percentage of a protected class when compared with a nonprotected class. There are three ba​sic ways to show that adverse impact exists:

Adverse impact

A concept that refers to the rejection of a 

significantly higher percentage of a protected

class for employment, placement, or promotion

when compared with the successful, nonprotected class

Adverse rejection rate, or four-fifths rule.  According to the Uniform Guidelines, a selection program has an adverse impact when the selection rate for any racial, ethnic, or sex class is less than four-fifths (or 80 percent) of the rate of the class with the highest selection rate. The Equal Employment Opportunity Commission has adopted the four-fifths rule as a rule of thumb to determine ad-verse impact in enforcement proceedings. 

Four-fifths rule

Rule of thumb followed

by the EEOC in

determining adverse

impact for use in

enforcement proceedings


The four-fifths rule is not a legal defi​nition of discrimination; rather, it is a method by which the EEOC or any other enforcement agency monitors serious discrepancies in hiring, promotion, or other employment decisions. 

	DETERMINING ADVERSE IMPACT:

THE FOUR-FIFTHS RULE



	Employers can determine adverse impact by using the method outlined in the interpretive manual on the Uniform Guidelines on Employee Selection Procedures.
A. Calculate the rate of selection for each group (divide the number of persons selected from a group by the number of total applicants from that group).

B. Observe which group has the highest selection.

C. Calculate the impact ratios by comparing the selection rate for each group with that of the highest group (divide the selection rate for a group by the selection rate for the highest group).

D. Observe whether the selection rate for any group is substantially less (i.e., usually less than four-fifths, or 80 percent) than the selection rate for the highest group. If it is, adverse impact is indicated in most circumstances.


Example:

	
	
	JOB APPLICANTS
	
	NUMBER HIRED
	
	SELECTION RATE

PERCENT HIRED

	Step A
	
	Whites 100
	
	52
	
	52/100 = 52%

	
	
	Blacks 50
	
	14
	
	14/50 = 28%

	Step B
	The group with the highest selection rate is whites, 52 percent.

	Step C
	Divide the black selection rate (28 percent) by the white selection rate (52 percent). 

The black rate is 53.8 percent of the white rate.

	Step D
	Since 53.8 percent is less than four-fifths, or 80 percent, adverse impact is indicated.


Statistical evidence.  Employees may use statistical evidence to show under-representation of women and minorities in job discrimination claims. This rul​ing expands antidiscrimination laws, making it easier for women and minority workers to prove adverse impact discrimination in hirings and promotions.

Restricted policy.  Any evidence that an employer has a selection procedure that excludes members of a protected class, whether intentional or not, consti​tutes adverse impact.

While the Uniform Guidelines does not require an employer to conduct valid​ity studies of selection procedures where no adverse impact exists, it does encour​age employers to use selection procedures that are valid. 


Organizations that validate their selection procedures on a regular basis and use interviews, tests, and other procedures in such a manner as to avoid adverse impact will generally be in compliance with the principles of equal employment legislation. Affirma​tive action programs also reflect employer intent. The motivation for using valid selection procedures, however, should be the desire to achieve effective manage​ment of human resources rather than the fear of legal pressure.

Bottom-Line Concept

The 1978 revision of the Uniform Guidelines introduced the bottom-line concept, which specifies that an employer is not required to evaluate individually each component of the selection process unless there is adverse impact. However, the end result of the selection process must be predictive of future job performance if adverse impact is present. The Uniform Guidelines also requires that if adverse impact is present, employers consider alternative selection devices and maintain detailed records from which adverse impact can be detected.

Bottom-line concept

Concept that specifies that, though an employer

is not required to evaluate each component of the

selection process individually, that employer should ensure 

that the end result of the selection process is predictive of

future job performance if adverse impact is present

Significant Court Cases

The Uniform Guidelines has been given added importance through three leading Supreme Court cases. Each case is noteworthy because it elaborates on the concepts of adverse impact, validity testing, and job relatedness. Managers of both large and small organizations must constantly be alert to new court decisions and be prepared to implement those rulings. The Bureau of National Affairs, Commerce Clearing House, and Prentice-Hall provide legal information on a subscription basis to interested managers.


The benchmark case in employment selection procedures is Griggs v Duke Power Company (1971). Willie Griggs had applied for a position of coal handler with the Duke Power Company. His request for the position was denied because he was not a high school graduate, a requirement for the position. Griggs claimed the job standard was discriminatory because it did not relate to job success and because the standard had an adverse impact on a protected class.


In the Griggs decision, the Supreme Court established two important principles affecting equal employment opportunity. First, the Court ruled that employer discrimination need not be overt or intentional to be present. Rather, employment practices can be illegal even when applied equally to all employees.


In EEO cases it is important to distinguish between adverse impact and dis​parate treatment discrimination. Adverse impact cases such as Griggs deal with unintentional discrimination; disparate treatment cases involve instances of purposeful discrimination. To win a disparate treatment case, the plaintiff must prove that the employer’s actions intended to discriminate, a situation often difficult to substantiate.

Disparate treatment

Situation in which protected-class

members receive unequal treatment

or are evaluated by different standards

Second, under Griggs, employment practices must be job-related. When discrimination charges arise, employers have the burden of proving that em​ployment requirements are job-related or constitute a business necessity. Where employers use education, physical, or intelligence standards as a basis for hiring or promotion, these requirements must be absolutely necessary for job success. 

Workforce Utilization Analysis

While employers must be aware of the impact of their selection procedures on protected-class members, they must also be concerned with the composition of their internal workforce when compared with their external labor market. The EEOC refers to this comparison as “workforce utilization analysis.” This concept simply compares an employer’s workforce by race and sex for specific job cate​gories against the surrounding labor market. The employer’s relevant labor mar​ket is that area from which employees are drawn who have the skills needed to successfully perform the job.

OTHER EQUAL EMPLOYMENT OPPORTUNITY ISSUES

Federal laws, executive orders, court cases, and state and local statutes provide the broad legal framework for equal employment opportunity. Within these ma​jor laws, specific issues are of particular interest to supervisors and HR managers. The situations here occur in the day-to-day supervision of employees.

Sexual Harassment

Sexual situations in the work environment are not new to organizational life. Sexual feelings are a part of group dynamics, and people who work together may come to develop these kinds of feelings for one another. Unfortunately, however, often these encounters are unpleasant and unwelcome, as witnessed by the many reported instances of sexual harassment. 


Despite legislation against it, however, sexual harassment is still common in the workplace. Managers and supervisors must take special precautions to try to prevent it. 

Sexual harassment

Unwelcome advances, requests for sexual

favors, and other verbal or physical

conduct of a sexual nature in the

working environment

Bona Fide Occupational Qualification

Under Title VII of the Civil Rights Act of 1964, employers are permitted limited exemptions from antidiscrimination regulations if employment preferences are based on a bona fide occupational qualification. A bona fide occupational quali​fication (BFOQ) permits discrimination where employer hiring preferences are a reasonable necessity for the normal operation of the business. 

Bona fide occupational qualification (BFOQ)

Suitable defense against a discrimination

charge only where age, religion, sex,

or national origin is an actual

qualification for performing

the job


However, a BFOQ is a suitable defense against a discrimination charge only where age, religion, sex, or national origin is an actual qualification for performing the job. For example, an older person could legitimately be excluded from consideration for employment as a model for teenage designer jeans. It is reasonable to expect the San Francisco 49ers of the National Football League to hire male locker-room attendants or for Macy’s department store to employ females as models for women’s fashions. Likewise, religion is a BFOQ in organizations that require em​ployees to share a particular religious doctrine.

The EEOC does not favor BFOQs, and both the EEOC and the courts have construed the concept narrowly. The exception does not apply to discrimination based on race or color. Where an organization claims a BFOQ, it must be able to prove that hiring on the basis of sex, religion, age, or national origin is a business necessity. Business necessity has been interpreted by the courts as a practice that is necessary to the safe and efficient operation of the organization.

Business necessity

Work-related practice that is necessary

to the safe and efficient operation

of an organization

Religious Preference

Freedom to exercise religious choice is guaranteed under the U.S. Constitution. Title VII of the Civil Rights Act also prohibits discrimination based on religion in employment decisions, though it permits employer exemptions. The act defines religion to “include all aspects of religious observance and practice, as well as belief.”


Title VII does not require employers to grant complete religious freedom in employment situations. Employers need only made a reasonable accommodation for a current employee’s or job applicant’s religious observance or practice without incurring undue hardship in the conduct of the business. What constitutes “reasonable accommodation” has been difficult to define.

Immigration Reform and Control

Good employment is the magnet that attracts many people to the United States. Unfortunately, illegal immigration has adversely affected welfare services and educational and Social Security benefits. To preserve our tradition of legal im​migration while closing the door to illegal entry, in 1986 Congress passed the Immigration Reform and Control Act. The act was passed to control unau​thorized immigration by making it unlawful for a person or organization to hire, recruit, or refer for a fee persons not legally eligible for employment in the United States.

Employers must comply with the law by verifying and maintaining records on the legal rights of applicants to work in the United Stares. The Handbook for Employers, published by the U.S. Department of Justice, lists five actions that employers must take to comply with the law:

1. Have employees fill out their part of Form I-9.
2. Check documents establishing an employee’s identity and eligibility to work.
3. Complete the employer’s section of Form I-9.
4. Retain Form I-9 for at least three years.
5. Present Form I-9 for inspection to an Immigration and Naturalization Service officer or to a Department of Labor officer upon request.


Section 102 of the law also prohibits discrimination. Employers with four or more employees may not discriminate against any individual (other than an unauthorized alien) in hiring, discharge, recruiting, or referring for a fee because of that individual’s national origin, or in the case of a citizen or intending citi​zen, because of citizenship status. 


Employers found to have violated the act will be ordered to cease the discriminatory practice. They may also be directed to hire, with or without back pay, individuals harmed by the discrimination and pay a fine of up to $1,000 for each person discriminated against. Charges of dis​crimination based on national origin or citizenship are filed with the Office of Special Counsel in the Department of Justice.


In 1990 Congress passed the Immigration Act, which enables a more diverse group of skilled immigrants to enter the United States. It is hoped that the act will accomplish its objectives by increasing the number of foreign nationals who can be admitted to the United States because they possess needed employment abilities and skills. 

ENFORCING EQUAL EMPLOYMENT

OPPORTUNITY LEGISLATION

Along with prohibiting employment discrimination, Title VII of the Civil Rights Act created the Equal Employment Opportunity Commission. As the federal government’s leading civil rights agency, the EEOC is responsible for ensuring that covered employers comply with the intent of this act. The commission accomplishes this goal primarily by (1) issuing various employment guidelines and monitoring the employment practices of organizations and (2) protecting employee rights through the investigation and prosecution of discrimination charges.

The Equal Employment Opportunity Commission

The EEOC consists of five commissioners and a general counsel, all appointed by the president of the United States and confirmed by the Senate. The president appoints commissioners for staggered five-year terms, and no more than three members of the commission can be of the same political party. One commis​sioner is appointed to be the EEOC chairperson, who is responsible for the over​all administration of the agency. The commission’s work consists of formulating EEO policy and approving all litigation involved in maintaining equal employ​ment opportunity.

Appointed for a four-year term, the general counsel is responsible for inves​tigating discrimination charges, conducting agency litigation, and providing legal opinions, in addition to reviewing EEOC regulations, guidelines, and contracts.


The day-to-day operation of the commission is performed through adminis​trative headquarters, districts, and area offices. District offices handle discrimina​tion charges and all compliance and litigation enforcement functions. Area offices are less than full-service organizations and generally serve as charge-processing and initial investigation units. 


Much of the EEOC’s work is delegated to the district offices and other designated representatives. District directors have authority to receive or consent to the withdrawal of Title VII charges, issue subpoenas, send notices of the filing of charges, dismiss charges, enter into and sign conciliation agreements (voluntary employer settlements), and send out notices of the employee’s right to sue. Employees who wish to file discrimination charges and employers responding to complaints work with district or area office personnel.

Record-Keeping and Posting Requirements

Organizations subject to Title VII are required by law to maintain specific em​ployment records and reports. In addition, employers are required to post selected equal employment opportunity notices and to summarize the composition of their workforce in order to determine the distribution of protected individuals. These records are for establishing minority-group statistical reports. Equal em​ployment opportunity legislation covering federal contractors and subcontrac​tors has special reporting requirements for these employers. Those failing to comply with record-keeping and posting requirements or willfully falsifying records can incur penalties, including fines and imprisonment.

It is important to note that record-keeping requirements are both detailed and comprehensive. For example, managers must generate and retain for specific time periods different employment data under each of the following laws:  Title VII, the Age Discrimination in Employment Act, and the Equal Pay Act. Where federal contractors are required to have written affirmative action pro​grams, these must be retained along with supporting documents (e.g., names of job applicants, rejection ratios, and seniority lists).

Employers of 100 or more employees must file annually an EEO-1 report (Employer Information Re​port), which requires the re​porting of minority employees. This comprehensive report is the EEOC’s basic document for determining an employer’s workforce composition. In preparing the EEO-l report, the organization may collect records concerning racial or eth​nic identity either by visual survey or through postemployment questionnaires, if not prohibited by state fair employment practice law.

EEO-1 report

An employer information report that must

be filed annually by employers of 100 or more

employees (except state and local government employers)

and government contractors and subcontractors to determine

an employer’s workforce composition

To show evidence of its equal employment opportunity and affirmative ac​tion efforts, an organization should retain copies of recruitment letters sent to minority agencies, announcements of job openings, and other significant infor​mation concerning employee recruitment. Other employment records to keep in​clude data on promotions, demotions, transfers, layoffs or terminations, rates of pay or other terms of compensation, and selections for training or apprenticeship programs. Title VII requires retention of all personnel or employment records, including application forms, for at least six months or until resolution of any HR action, whichever occurs later.

During the employment process, employers are permitted to collect racial data on job applicants for compiling statistical reports; however, these data must be collected on a separate information sheet, not on the formal job application form. Where a charge of discrimination has been filed, the respondent organi​zation must retain all HR records relevant to the case until final disposition of the charge.

Posters explaining to individuals what their employment rights are and how to file complaints of discrimination have been developed by the EEOC and other administrative agencies. The law requires that em​ployers display these posters and other federally required posters related to HRM in prominent places easily accessible to employees. HR employment offices, cafe​terias, centrally located bulletin boards, and time clocks are popular locations. Posting requirements should not be taken lightly. Failure to post these notices may be used as a basis for excusing the late filing of a discrimination charge.

Affirmative Action

Equal employment opportunity legislation requires managers to provide the same opportunities to all job applicants and employees regardless of race, color, religion, sex, national origin, or age. While EEO law is largely a policy of nondis​crimination, affirmative action requires employers to analyze their workforce and develop a plan of action to correct areas of past discrimination.

Affirmative action

Policy that goes beyond equal employment

opportunity by requiring organizations to comply

with the law and correct past discriminatory practices

by increasing the numbers of minorities

and women in specific positions


Affirmative action is achieved by having organizations follow specific guidelines and goals to ensure that they have a balanced and representative workforce. To achieve these goals, employers must make a concerted effort to recruit, select, train, and promote members of protected classes. Employers must locate not only minority can​didates who are qualified, but also those who, with a reasonable amount of' training or physical accommodation, can be made to qualify for job openings.

Establishing Affirmative Action Programs

Employers establish affirmative action programs for several reasons. Affirmative action programs are required by the OFCCP for employers with federal contracts greater than $50,000. Revised Order No.4, issued by the OFCCP, provided regulations and suggestions for establishing affirmative action plans. Specifically, employers must (1) perform a utilization analysis, (2) establish goals and timetables for employment of underutilized protected classes, and (3) develop actions and plans to reduce underutilization, including initiating proactive recruitment and selection methods and monitoring progress of the entire affirmative action program.

Affirmative action programs may also be required by court order where an employer has been found guilty of past discrimination. Court-ordered programs will require the setting of hiring and promotion quotas along with stated time​tables for compliance. Finally, many employers voluntarily develop their own af​firmative action programs to ensure that protected-class members receive fair treatment in all aspects of employment.

In pursuing affirmative action, employers may be accused of reverse dis​crimination5 or giving preference to members of protected classes to the extent that unprotected individuals believe they are suffering discrimination. When these charges occur, organizations are caught between attempting to correct past discriminatory practices and handling present complaints from unprotected members alleging that HR policies are unfair. It is exactly this “catch-22” that has made affirmative action one of the most controversial issues of the past fifty years.

Reverse discrimination

Act of giving preference to members of protected classes

to the extent that unprotected individuals believe

they are suffering discrimination

Basic Steps in Developing an Effective Affirmative Action Program

The EEOC has developed the following steps:

1. Issue a written equal employment policy and affirmative action commitment.

2. Appoint a top official with responsibility and authority to direct and implement the program.

3. Publicize the policy and affirmative action commitment.

4. Survey present minority and female employment by department and job classification.

5. Develop goals and timetables to improve utilization of minorities and women in each area where utilization has been identified.

6. Develop and implement specific programs to achieve goals.

7. Establish an internal audit and reporting system to monitor and evaluate progress in each aspect of the program.

8. Develop supportive in-house and community programs.

In University of California Regents v Bakke (1978), the Supreme Court settled one of the most famous reverse discrimination cases. Allen Bakke, a while male, was denied admission to the medical school of the University of California at Davis. He charged that the university was guilty of reverse discrimination by admitting minority group members he believed were less qualified than he. Bakke alleged that the university discriminated against him by giving preferred consideration to minority applicants.

The central issue before the Court was equal treatment under the law as guaranteed in the equal protection clause of the Fourteenth Amendment. The Court ruled that applicants must be evaluated on an individual basis, and race can be one factor used in the evaluation process as long as other competitive factors are considered. The Court stated that affirmative action programs were not illegal per se as long as rigid quota systems were not specified for different protected classes.

The Future of Affirmative Action

Support for affirmative action plans from the public, the judiciary, and business has been checkered at best.


While affirmative action programs have achieved success in many im​portant instances, these programs still face specific challenges. Primary among affirmative action objectives should be the recruitment and assimilation of a diverse workforce into the organization. To achieve this goal, organizations need to encourage all managers--senior executives to supervisors--to advocate the benefits of affirmative action. 


Policy statements championing affirmative action should be developed and widely circulated throughout the community as well as within the organization. Commitment to affirmative action can be demonstrated through announcements of advancement and training opportu​nities. Furthermore, employees need to be informed of their rights and benefits under a proactive affirmative action program. Organizations that adopt an approach of “fair employment” for all members of a diverse workforce will pro​vide opportunities for those seeking gainful employment both at present and in the future.

SUMMARY
Employment discrimination against blacks, Hispanics, women, and other groups has long been practiced by U.S. employers. Prejudice against minority groups is a major cause in their lack of employment gains. Government reports show that the wages and job opportunities of minorities typically lag behind those for whites.


Effective management requires knowing the legal aspects of the employment relationship. Pertinent legislation includes the Equal Pay Act, Title Vii of the Civil Rights Act of 1964, Age Discrimination in Employment Act, Equal Employment Opportunity Act of 1972, Pregnancy Discrimination Act, Americans with Disabilities Act, Civil rights Act of 1991, and various executive orders.


The Uniform Guidelines on Employee Selection Procedures are guidelines designed to assist employers in complying with federal prohibitions against employment practices that discriminate on the basis of race, color, religion, gender, or national origin. The Uniform Guidelines provide employers a framework for making legally enforceable employment decisions. Employers must be able to show that selection procedures are valid in predicting job performance.


Adverse impact plays an important role in proving employment discrimination. Adverse impact means that an employer’s employment practices result in the rejection of significantly higher percentage of members of minority and other protected groups for some employment activity. The four-fifths rule is a guideline to determine whether employment discrimination might exist. 


The United States court system continually interprets employment law, and managers must formulate organizational policy in response to court decisions. Violations of the law will invite discrimination charges from protected groups or self-initiated investigation from government agencies. Griggs v Duke Power, Albemarle Paper Company v Moody, and Wards Cove Packing Co. v Antonio provided added importance to the Uniform Guidelines. Meritor Savings Bank v Vinson, Harris v Forklift Systems Inc., and TWA v Hardison are instructive in the areas of sexual harassment and religious preference. Important cases in affirmative action include University of California v Bakke, United Steelworkers of America v Weber, Firefighters Local 93 v City of Cleveland, and City of Richmond v Croson.

Sexual harassment and religious preference are two areas of particular importance to managers. Extensive efforts should be made to ensure that employees are free from all forms of sexually harassing conduct and that their religious preferences are accommodated as required by law. Employers are permitted to discriminate against selected protected classes where hiring preferences are a reasonable necessity, constituting a bona fide occupational qualification for the normal operation of the business.


To ensure that organizations comply with antidiscrimination legislation, the EEOC was established to monitor employers’ actions. Employers subject to federal laws must maintain required records and report requested employment statistics where mandated. The EEOC maintains a complaint procedure for individuals who believe they have been discriminated against. 


Affirmative action goes beyond providing equal employment opportunity to employees. Affirmative action requires employers to become proactive and correct areas of past discrimination. This is accomplished by employing protected classes for jobs where they are underrepresented. The employer’s goal is to have a balanced internal workforce representative of the employer’s relevant labor market.
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